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Introduction 
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Introduction - 2 

“Plus ça change, plus ça reste la 
même chose.” 

or 
 

 “Plus ça change, le pire il 
devient“ 

3 



Introduction - 3 

How did we get 
here – recap of 
last year’s 
remarks and 
setting up this 
year’s 
comments 
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Program   

You can’t tell the players 
without a program!  

 
Get your programs here! 
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Program - 3 
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Program - 2 

7 



Program - 4 

• RCMP – Royal Canadian 
Mounted Police  
• CSIS - Canadian Security 
Intelligence Service  
• SIRC – Security Intelligence 
Review Committee 
• CSE – Communications 
Security Establishment 
• SAIRPA - Special Advocates 
under the Immigration & 
Refugee Protection Act 

8 



Program - 5 

• NSA – The National 
Security Agency 
(NSA) 
• CIA – The Central 
Intelligence Agency  
• FBI - The Federal 
Bureau of 
Investigation  
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Program - 6 

•  GCHQ - The 
Government 
Communications 
Headquarters  

•  MI5 - The Security 
Service,  (Military 
Intelligence, Section 5) 

•  MI6 - The Secret 
Intelligence Service 
(SIS), (Military 
Intelligence, Section 6) 
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Program - 7 

•  ASIS – Australian 
Secret Intelligence 
Service 

•  ASD – Australian 
Signals Directorate 

•  AFP – Australian 
Federal Police 

•  DIO – Defence 
Intelligence 
Organisation 
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Program - 8  

• DDIS – Directorate of 
Defence intelligence 
Security 
• GCSB – Government 
Communications 
Security Bureau 
• NZSIS – New Zealand 
Security Intelligence 
Service 
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Legislative Framework 

•  Charter of Rights and Freedoms 
•  Anti-terrorism Act, 2001 as Amended 
•  Bill S-7, Combating Terrorism Act, 2012 
•  Bill C-13 Protecting Canadians from Online Crime Act 

(aka “Cyberbullying Act.”) 
•  Bill S-4 Digital Privacy Act (PIPEDA) 
•  Bill C-59 Economic Action Plan 2015 Act, No. 1 
•  Bill C-31 An Act to implement certain provisions of 

the budget tabled in Parliament on February 11, 2014 
and other measures 

•  Bill C-51 Anti-terrorism Act, 2015 
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What is in Bill C-51and why is it so bad? 

Four parts to the bill 
•  Part 1 enacts the Security of Canada 

Information Sharing Act 
•  Part 2 enacts the Secure Air Travel Act  
•  Part 3 amends the Criminal Code of 

Canada 
•  Part 4 amends the Canadian Security 

Intelligence Service Act  
14 



Amendments to the Criminal Code of 
Canada. 

 Bill C-51 amends the Criminal Code to, with 
respect to recognizances to keep the peace 
relating to a terrorist activity or a terrorism 
offence, extend their duration, provide for new 
thresholds, authorize a judge to impose sureties 
and require a judge to consider whether it is 
desirable to include in a recognizance conditions 
regarding passports and specified geographic 
areas. 
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Amendments to the Criminal Code of 
Canada -2 

 Bill C-51 amends the Criminal Code to 
provide for the increased protection of 
witnesses, in particular of persons who 
play a role in respect of proceedings 
involving security information or criminal 
intelligence information, and makes 
consequential amendments to other Acts 

 

16 



Amendments to the Criminal Code of 
Canada -3 

 Bill C-51 amends the Criminal Code to 
provide for an offence of knowingly 
advocating or promoting the commission 
of terrorism offences in general. It also 
provides a judge with the power to order 
the seizure of terrorist propaganda or, if 
the propaganda is in electronic form, to 
order the deletion of the propaganda from 
a computer system 
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Amendments to the Criminal Code of 
Canada -4 

Section 83.221 creates a new criminal offence.  
“Every person who, by communicating statements, 

knowingly advocates or promotes the 
commission of terrorism offences in general – 
other than an offence under this section – while 
knowing that any of those offences will be 
committed or being reckless as to whether any 
of those offences may be committed, is guilty of 
an indictable offence and is liable to 
imprisonment for a term of not more than five 
years.” 
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Amendments to the Criminal Code of 
Canada - 5 

Commentary on Section 
83.221 and explanation 
of what is wrong with it. 
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Amendments to the Criminal Code of 
Canada - 6 

Bill C-51’s proposed section 83.222 of 
the Criminal Code would introduce 
the concept of “terrorist propaganda”, 
and proposed section 83.223(5) 
would authorize a judge to order the 
deletion of “terrorist propaganda” from 
the internet if it is “available to the 
public” 
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Amendments to the Criminal Code of 
Canada - 7 

Warrant of seizure 
83.222 (1) A judge who is satisfied by 

information on oath that there are 
reasonable grounds to believe that any 
publication, copies of which are kept for 
sale or distribution in premises within the 
court’s jurisdiction, is terrorist propaganda 
may issue a warrant authorizing seizure of 
the copies. 
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Amendments to the Criminal Code of 
Canada - 8 

(4) If the court is satisfied, on a balance of probabilities, that the 
publication is terrorist propaganda, it may make an order declaring 
that the matter be forfeited to Her Majesty, for disposal as the 
Attorney General may direct. 

(5) If the court is not satisfied that the publication is terrorist 
propaganda, it may order that the matter be restored to the person 
from whom it was seized without delay after the time for final appeal 
has expired.  

(8) The following definitions apply in this section. 
“terrorist propaganda” means any writing, sign, visible representation or 

audio recording that advocates or promotes the commission of 
terrorism offences in general — other than an offence under 
subsection 83.221(1) — or counsels the commission of a terrorism 
offence. 
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Amendments to the Criminal Code of 
Canada - 9 

83.223 (1) If a judge is satisfied by information on oath that 
there are reasonable grounds to believe that there is 
material — that is terrorist propaganda or data that 
makes terrorist propaganda available — stored on and 
made available to the public through a computer system 
that is within the court’s jurisdiction, the judge may order 
the computer system’s custodian to 

(a) give an electronic copy of the material to the court; 
(b) ensure that the material is no longer stored on and 

made available through the computer system; and 
(c) provide the information that is necessary to identify and 

locate the person who posted the material. 
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Amendments to the Criminal Code of 
Canada - 10 

Order of deletion 
(5) If the court is satisfied, on a balance of probabilities, that the material is 

available to the public and is terrorist propaganda or data that makes 
terrorist propaganda available, it may order the computer system’s 
custodian to delete the material. 

Destruction of electronic copy 
(6) When the court makes the order for the deletion of the material, it may order 

the destruction of the electronic copy in the court’s possession. 
Return of material 

(7) If the court is not satisfied that the material is available to the public and is 
terrorist propaganda or data that makes terrorist propaganda available, the 
court shall order that the electronic copy be returned 

to the computer system’s custodian and terminate the order under paragraph 
(1)(b). 
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Amendments to the Criminal Code of 
Canada - 11 

Legal and practical difficulties with Section 
38.222 and paragraph 38.223(5) 

 
What are chances of a successful Charter 

challenge? 

25 



Amendments to the Criminal Code of 
Canada - 12 

Preventive Detention: 
Terrorist activity 
83.3 

(2) Subject to subsection (1), a peace officer may lay an information before a 
provincial court judge if the peace officer 

(a) believes on reasonable grounds that a terrorist activity will may be carried 
out; and 

(b) suspects on reasonable grounds that the imposition of a recognizance with 
conditions on a person, or 

the arrest of a person, is necessary likely to prevent the carrying out of the 
terrorist activity. 

Appearance 
(3) The judge who receives the information may cause the person to appear 

before any provincial court judge. 
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Amendments to the Criminal Code of 
Canada - 13 

Hearing before judge 
(8) The judge before whom the person appears in accordance with subsection 

(3) 
(a) may, if satisfied by the evidence adduced that the peace officer has 

reasonable grounds for the suspicion, order that the person enter into a 
recognizance, with or without sureties, to keep the peace and be of good 
behaviour for any period that does not exceed 12 months and to comply 
with any other reasonable conditions prescribed in the recognizance, 
including the conditions set out in subsections (10), (11.1) and (11.2) that 
the judge considers desirable for preventing the carrying out of a terrorist 
activity;  

Refusal to enter into recognizance 
(9) The judge may commit the person to prison for a term not exceeding 12 

months if the person fails or refuses to enter into the recognizance. 
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Enhancement of CSIS Powers with no 
additional Oversight 

Part 4 of Bill C-51 amends the 
Canadian Security Intelligence 
Service Act to permit the Canadian 
Security Intelligence Service to take, 
within and outside Canada, measures 
to reduce threats to the security of 
Canada, including measures that are 
authorized by the Federal Court.  
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Enhancement of CSIS Powers with no 
additional Oversight - 2 

Measures to reduce threats to the security of Canada 
12.1 (1) If there are reasonable grounds to believe that a particular activity 

constitutes a threat to the 
security of Canada, the Service may take measures, within or outside Canada, 

to reduce the threat. 

Limits 
(2) The measures shall be reasonable and proportional in the circumstances, 

having regard to the nature of the threat, the nature of the measures and 
the reasonable availability of other means to reduce the threat. 

Warrant 

(3) The Service shall not take measures to reduce a threat to the security of 
Canada if those measures will contravene a right or freedom guaranteed by 
the Canadian Charter of Rights and Freedoms or will be contrary to other 
Canadian law, unless the Service is authorized to take them by a warrant 
issued under section 21.1. 
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Enhancement of CSIS Powers with no 
additional Oversight - 3 

Prohibited conduct 
12.2 (1) In taking measures to reduce a threat to the 

security of Canada, the Service shall not 
(a) cause, intentionally or by criminal negligence, death or 

bodily harm to an individual; 
(b) wilfully attempt in any manner to obstruct, pervert or 

defeat the course of justice; or 
(c) violate the sexual integrity of an individual. 
Definition of “bodily harm” 
(2) In subsection (1), “bodily harm” has the same meaning 

as in section 2 of the Criminal Code. 
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Enhancement of CSIS Powers with no 
additional Oversight - 4 

Application for warrant — measures to reduce threats 
to the security of Canada 

21.1 (1) If the Director or any employee who is designated 
by the Minister for the purpose believes on reasonable 
grounds that a warrant under this section is required to 
enable the Service to take measures, within or outside 
Canada, to reduce a threat to the security of Canada, the 
Director or employee may, after having obtained the 
Minister’s approval, make an application in accordance 
with subsection (2) to a judge for a warrant under this 
section. 
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Enhancement of CSIS Powers with no 
additional Oversight - 5 

Matters to be specified in application 
(2) An application to a judge under subsection (1) shall be 

made in writing and be accompanied by the applicant’s 
affidavit deposing to the following matters: 

(a) the facts relied on to justify the belief on reasonable 
grounds that a warrant under this section 

is required to enable the Service to take measures to 
reduce a threat to the security of Canada; 

(b) the measures proposed to be taken; 
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Enhancement of CSIS Powers with no 
additional Oversight - 6 

(c) the reasonableness and proportionality, in the 
circumstances, of the proposed measures, having regard 
to the nature of the threat, the nature of the measures 
and the reasonable availability of other means to reduce 
the threat; 

(d) the identity of the persons, if known, who are directly 
affected by the proposed measures; 

(e) the persons or classes of persons to whom the warrant 
is proposed to be directed; 
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Enhancement of CSIS Powers with no 
additional Oversight - 7 

(f) a general description of the place where the warrant is 
proposed to be executed, if a general description of that 
place can be given; 

(g) the period, not exceeding 60 days or 120 days, as the 
case may be, for which the warrant is requested to be in 
force that is applicable by virtue of subsection (6); and 

(h) any previous application made under subsection (1) in 
relation to a person who is identified in the affidavit in 
accordance with paragraph (d), the date on which each 
such application was made, the name of the judge to 
whom it was made and the judge’s decision on it. 
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Enhancement of CSIS Powers with no 
additional Oversight - 8 

Issuance of warrant 
(3) Despite any other law but subject to the Statistics Act, if the judge to 

whom an application under subsection (1) is made is satisfied of the 
matters referred to in paragraphs (2)(a) and (c) that are set out in 
the affidavit accompanying the application, the judge may issue a 
warrant authorizing the persons to whom it is directed to take the 
measures specified in it and, for that purpose, 

(a) to enter any place or open or obtain access to any thing; 
(b) to search for, remove or return, or examine, take extracts from or 

make copies of or record in any other manner the information, 
record, document or thing; 

(c) to install, maintain or remove any thing; or 
(d) to do any other thing that is reasonably necessary to take those 

measures. 35 



Enhancement of CSIS Powers with no 
additional Oversight - 9 

Measures taken outside Canada 
(4) Without regard to any other law, including that of any foreign state, a judge may, in a 

warrant issued under subsection (3), authorize the measures specified in it to be 
taken outside Canada. 

Matters to be specified in warrant 

(5) There shall be specified in a warrant issued under subsection (3) 

(a) the measures authorized to be taken; 

(b) the identity of the persons, if known, who are directly affected by the measures; 

(c) the persons or classes of persons to whom the warrant is directed; 

(d) a general description of the place where the warrant may be executed, if a general 
description of that place can be given; 

(e) the period for which the warrant is in force; and 

(f) any terms and conditions that the judge considers advisable in the public interest. 
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Enhancement of CSIS Powers with no 
additional Oversight - 10 

Maximum duration of warrant 
(6) A warrant shall not be issued under subsection 

(3) for a period exceeding 
(a) 60 days if the warrant is issued to enable the 

Service to take measures to reduce a threat to 
thesecurity of Canada within the meaning of 
paragraph (d) of the definition “threats to the 
security of Canada” in section 2; or 

(b) 120 days in any other case. 
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Enhancement of CSIS Powers with no 
additional Oversight - 11 

Limits on execution of warrant 

22.2  A person to whom — or a person who is included in a 
class of persons to whom — a warrant issued under 
section 21.1 is directed may take the measures specified 
in it only if, at the time that they take them, they believe 
on reasonable grounds that the measures are 
reasonable and proportional in the circumstances, 
having regard to the nature of the threat to the security of 
Canada, the nature of the measures and the reasonable 
availability of other means to reduce the threat. 
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Enhancement of CSIS Powers with no 
additional Oversight - 12 

Assistance order 
22.3 (1) A judge may order any person to provide 

assistance if the person’s assistance may reasonably be 
considered to be required to give effect to a warrant 
issued under section 21 or 21.1. 

Confidentiality 
(2) The judge may include in the order any measure that 

the judge considers necessary in the public interest to 
ensure the confidentiality of the order, including the 
identity of any person who is required to provide 
assistance under the order and any other information 
concerning the provision of the assistance. 
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Enhancement of CSIS Powers with no 
additional Oversight - 13 

Authorization to request assistance 
24.1 (1) A person to whom — or a person who is included in a class of persons 

to whom — a warrant issued under section 21.1 is directed may request 
that another person assist them in taking any measure that the requester is 
authorized to take under the warrant if the requester believes on reasonable 
grounds that the measure is reasonable and proportional in the 
circumstances, having regard to the nature of the threat to the security of 
Canada, the nature of the measure and the reasonable availability of other 
means to reduce the threat. 

Person giving assistance 
(2) A person to whom a request is made under subsection (1) is justified in 

assisting the requester in taking the measure if the person believes on 
reasonable grounds that the requester has the authority to take the 
measure. 
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Enhancement of CSIS Powers with no 
additional Oversight - 14 

Hearing of applications 
27. An application under section 21, 21.1 or 

23 to a judge for a warrant, an application 
under section 22 or 22.1 the renewal of a 
warrant or an application for an order 
under section 22.3 shall be heard in 
private in accordance with regulations 
made under section 28. 
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Enhancement of CSIS Powers and 
Oversight - 15 

Annual reports 
53. (1) The Review Committee (SIRC) shall, not later than September 

30 in each fiscal year, submit to the Minister a report of the activities 
of the Committee during the preceding fiscal year and the Minister 
shall cause the report to be laid before each House of Parliament on 
any of the first fifteen days on which that House is sitting after the 
day the Minister receives it. 

Additional information 
(2) In addition, the report shall specify the number of warrants 

issued under section 21.1 in the fiscal year and the number of 
applications for warrants made under that section that were 
refused in that year. 
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Enhancement of CSIS Powers with no 
additional Oversight - 16 

Problems with CSIS Provisions of C-51 
•  Complete change in role and functions of CSIS 
•  Language used in granting new powers is vague 
•  New powers shrouded in secrecy 
•  CSIS actions may taint future criminal trials 
•  Possible interference with RCMP investigations 
•  Potential deleterious effect on CSIS itself 
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Enhancement of CSIS Powers with no 
additional Oversight - 17 

•  No additional 
oversight and 
current oversight 
is already over-
worked, 
underfunded and 
under-staffed 

 

44 



Enhancement of CSIS Powers with no 
additional Oversight - 18 

•  Inter-play with 
Bill C-51 and 
CSE 
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Conclusion 

The CBA concluded in its submission to Parliament on Bill C-51 
that, “promising public safety as an exchange for sacrificing 
individual liberties and democratic safeguards is not, in our 
view, justifiable. Nor is it realistic. Both are essential and 
complementary in a free and democratic society. 

 
As former Supreme Court Justice Ian Binnie said in Application 

under section 83.28 of the Criminal Code (Re), [2004] 2 SCR 
248, para. 116 

The danger in the “war on terrorism” lies not only in the actual 
damage the terrorists can do to us but what we can do to our 
own legal and political institutions by way of shock, anger, 
anticipation, opportunism or overreaction. 
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Conclusion 
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